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An Overview of the
Sarbanes-Oxley Act

of 2002:

Key Provisions of the Act

◆

New Disclosure

Requirements

◆

Accounting Reform

Provisions

What is the Sarbanes-Oxley Act?
On July 30, 2002, President

Bush signed the Sarbanes-Oxley
Act of 2002 (the “Act”) into law
after both Houses of Congress
passed the Act by overwhelming
margins.  The Act is the most
sweeping legislation affecting cor-
porate governance, disclosure
requirements and accounting and
auditing since the establishment of
the securities laws in the 1930s. The
implications for public companies,
their directors, officers and stock-
holders, and the legal and account-
ing professions are extremely signif-
icant.  The Act is the President’s
and Congress’ response to a series
of corporate and accounting scan-
dals involving large public compa-
nies, such as Enron, WorldCom
and Global Crossing, which have

led to a loss of confidence by the
investing public.  

The purpose of the Act is to
restore the confidence of the invest-
ing public in the markets by adding
new disclosure requirements, revis-
ing the current governance stan-
dards, creating an auditor oversight
board, increasing criminal penalties
for securities laws violations and
creating new crimes relating to
fraud.  The Act, however, has creat-
ed a lot of issues and areas of uncer-
tainty which may take years to
resolve.

For more information, contact

Broad and Cassel's Corporate and

Securities Practice Group, or our

White Collar Criminal and Civil

Defense Practice Group. BC

If you have any questions, the following Broad and
Cassel attorneys from the Corporate and Securities and
White Collar Criminal and Civil Defense Practice
Group can provide counsel on how the Sarbanes-Oxley
Act affects your company:

Miami — Miami Center, 201 South Biscayne Blvd., Suite
3000, Miami, FL 33131  Phone: (305) 373-9400

Dale Bergman, Leonard Bloom, A. Jeffry Robinson, and
Albero de Cardenas

Orlando — Bank of America Center, 390 North Orange
Ave., Suite 1100, Orlando, FL 32801  Phone: (407) 839-
4200

Douglas Starcher and Burton Spraker

Fort Lauderdale — Broward Financial Centre, 500 E.
Broward Blvd., Suite 1130, Ft. Lauderdale, FL 33394
Phone: (954) 764-7060

Bernard Cassidy, Andrew Cotzin, Gabriel Imperato,
William Phillippi, and Richard Serafini

Boca Raton — Corporate Center at Boca Raton, 7777
Glades Road, Suite 300, Boca Raton, FL 33434  Phone:
(561) 483-7000

David Powers, Nina Gordon, and Stephen Grave de
Peralta

Tampa — 100 North Tampa Street, Suite 3500, Tampa,
Florida 33602 Phone: (813) 225-3020

Lester Perling

West Palm Beach — One North Clematis, Suite 500, West
Palm Beach, FL 33401  Phone: (561) 832-3300

Kathleen Deutsch and Edward Hopkins ADVERTISEMENT



CORPORATE GOVERNANCE
REQUIREMENTS
Certification of Periodic Reports

by CEOs and CFOs — The Act has
two separate sections requiring certifica-
tions for CEOs and CFOs:  Section 906
(the "Section 906 Certification"), and
Section 302 (the "Section 302
Certification.")

Section 906 Certification —
Provides for a statement that any peri-
odic report containing financial state-
ments fully complies with Section 13(a)
or 15(d) of the Exchange Act and that
the information contained in the peri-
odic report fairly presents, in all materi-
al respects, the financial condition and
results of operations of the public com-
pany.  It also provides for criminal
penalties for a willful and knowing vio-
lation.  Companies should promptly
begin the internal process to  support
the Section 906 Certification.

Section 302 Certification —
Instructs the SEC to require that each
Form 10-K and Form 10-Q report filed
with the SEC include a written certifica-
tion by a company’s principal executive
officer and principal financial officer
that:   

● The signing officer has reviewed the
report;

● Based on the officer’s knowledge, the
report does not contain any untrue
statement of a material fact or omit to
state a material fact necessary in order
to make the statements made, in light of
the circumstances under which such
statements were made, not misleading;

● Based on the officer’s knowledge, the
financial statements and other financial

information included in the report, fair-
ly present in all material respects the
financial condition and results of opera-
tions of the company as of, and for, the
periods presented in the report;

● The officers are responsible for estab-
lishing and maintaining internal con-
trols, have designed such internal con-
trols to ensure that material information
relating to the company and its sub-
sidiaries is made known to such officers,
have evaluated the effectiveness of the
company’s internal controls as of a date
within 90 days prior to the report, and
have presented in the report their con-
clusions as to the effectiveness of the
internal controls based on that evalua-
tion;

● The officers have disclosed to the
company's auditors and the audit com-
mittee all significant deficiencies in
internal controls and any fraud, whether
or not material, involving management
or employees who have a significant
role in internal controls; and

● The signing officers have indicated in
the report whether or not there were
significant changes in internal controls
subsequent to the date of their evalua-
tion.  

All companies should promptly
begin to evaluate their company’s inter-
nal controls in order to be able to sup-
port the Section 302 Certification.

Audit Committee Responsibilities

—  Audit Committees must: 

● Be responsible for the appointment,
compensation and oversight of auditors
and the auditors must report directly to
the audit committee and not manage-
ment;

● Consist of independent members of
the board of directors;

● Establish procedures to treat com-
plaints received by the company regard-
ing accounting or auditing matters and
confidential, anonymous submission of
complaints by employees; and 

● Have the authority and the funding to
engage independent counsel and other
advisers to carry out its duties.

Public companies which do not have
audit committees complying with the
foregoing will be prohibited from being
listed on national securities exchanges
and NASDAQ.

Prohibitions on Personal Loans to

Executives — Prohibits companies
from making any new extensions of
credit, renewing existing credit, or
materially modifying existing credit in
the form of a personal loan to or for any
director or executive officer.  This pro-
hibition includes items such as allowing
cashless or “same-day” exercises of
stock options and charging personal
expenses to corporate credit cards, even
if they are promptly repaid to the com-
pany.  

Forfeiture of Bonuses and Profits

— Requires CEOs and CFOs to forfeit
to the company any bonuses, or other
incentive-based or equity-based com-
pensation, and any profits from the sale
of securities of the company, received
by the CEO or CFO during the 12-
month period following the issuance or
filing of a financial report for which the
company was required to prepare an
accounting restatement due to material
noncompliance of the public company
as a result of “misconduct” with any
financial reporting requirement under
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the securities laws.  

Bars on Officers and Directors —
Expands the SEC's authority to prohib-
it any person, conditionally or perma-
nently, who has violated certain anti-
fraud provisions of the federal securities
laws from serving as an officer or direc-
tor of any issuer that has a class of secu-
rities registered pursuant to Section 12,
or which is required to file reports pur-
suant to Section 15(d), of the Exchange
Act if the person “demonstrates unfit-
ness” to serve as an officer or director
of such issuer.  

Insider Trades During Pension

Plan Blackouts — The Act prohibits
any executive officer or director of a
company directly or indirectly, to trade
or transfer any equity security of such
company during any pension plan
blackout period if the officer or director
acquires the security in connection with
his or her service as an officer or direc-
tor.  This Section will go into effect
January 26, 2003.

Code of Ethics — The Act requires
the SEC to promulgate rules that
require companies to disclose in its peri-
odic reports whether it has adopted a
code of ethics for senior financial offi-
cers by January 2003.  The SEC has
adopted rules implementing this provi-
sion.  

Rules of Professional

Responsibility for Lawyers — The
Act requires the SEC to promulgate
rules by January 26, 2003, which set
forth the minimum standards of profes-
sional conduct for attorneys appearing
and practicing before the SEC.  The
SEC rules must require attorneys to
report evidence of a material violations
of the securities laws or a breach of
fiduciary duty or similar violation by the
company or any company agent to
either the Chief Legal Officer or CEO.
If appropriate action is not taken, the

attorney must report the evidence to the
audit committee, another committee
made up of only independent directors,
or to the board of directors.

NEW DISCLOSURE
REQUIREMENTS
The Act requires companies to comply
with new disclosure requirements. The
new requirements include: 

Financial Statements Must

Reflect All Material Correcting

Adjustments — Every financial report
filed with the SEC, which contains
financial statements, is required to
reflect all "material correcting adjust-
ments" identified by a registered public
accounting firm.  The Act, however,
does not define the term "adjustment." 

Real-Time Disclosure — Companies
will now be required to disclose to the
public on a “rapid and current basis”
and in plain English, any information
concerning material changes in its finan-
cial condition or operations as the SEC
determines is necessary or useful.  The
SEC is required to adopt rules to imple-
ment this provision.

Disclosures in Periodic Reports —
The SEC is required to issue rules by
January 26, 2003, providing for disclo-
sures in Form 10-Ks and Form 10-Qs of
“all material off-balance sheet transac-
tions, arrangements and obligations and
other relationships of the issuer with
unconsolidated entities or other per-
sons.”

Section 16 Insider Trading

Disclosure — Effective August 29,
2002, the Act amends Section 16(a) of
the Exchange Act to require Section 16
(a company’s directors, officers and 10
percent beneficial owners) filers to dis-
close changes in ownership of securities
prior to the end of the second business
day after the transaction is executed.

Previously, the disclosure was required
prior to the 10th day of the calendar
month following the transaction.  The
SEC has adopted rules implementing
this provision. 

Management Assessment of

Internal Controls — The Act
requires the SEC to adopt rules requir-
ing that Form 10-Ks contain an “inter-
nal control report.”  The SEC is
required to adopt rules to implement
this provision.

Disclosure of Audit Committee

Financial Expert — The SEC is
required to adopt rules that require a
company to disclose whether its audit
committee has at least one member who
is a “financial expert,” and if not, the
reason why not by January 2003.  

ACCOUNTING REFORM
PROVISIONS
Accounting Oversight Board —
The Act creates a Public Company
Accounting Oversight Board.

Auditor Independence — The Act
prohibits registered accounting firms
from providing any non-audit services
to a company “contemporaneously with
an audit.”  

Registered public accounting firms
will now be required to rotate their lead
audit partner or the coordinating audit
partner responsible for reviewing the
audit every five years.  

The Act prohibits any company offi-
cer or director or person acting under
an officer’s or director’s direction from
fraudulently influencing, coercing,
manipulating or misleading any inde-
pendent public accountant that is
engaged in the performance of an audit
of the company’s financial statements
for the purpose of rendering the state-
ments materially misleading.  
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INCREASED CRIMINAL
PENALTIES AND NEW
FELONIES
Criminal Provisions — The Act
strengthens existing criminal penalties and
creates new criminal prohibitions:

◆ Destruction of Documents 

◆ Destruction of Audit Records 

◆ Securities Fraud 

◆ Criminal Conspiracy to Commit an 

Offense Against or to Defraud the 

U.S.  

◆ Mail and Wire Fraud

◆ Retaliation Against Informants  

◆ Violations of ERISA  

◆ Violations of the Exchange Act  

◆ Violations of Certification 

Requirement  

Statute of Limitation for Securities

Fraud — The Act extends the statute of
limitations for investors to file a private
action for securities fraud to two years
after discovery of the facts and five years
after the occurrence of the alleged viola-
tion (compared with the current 1- and 3-
year limitations, respectively).  This provi-
sion applies to all actions filed after July
30, 2002.

Protection for Whistleblowers — The
Act protects employees of public compa-
nies against retaliatory discharge or other
adverse employment action for providing
information or otherwise assisting in
investigation by governmental agencies,

the members of Congress or a supervisory
authority over the employee involving
alleged violations of the securities laws,
SEC regulations or securities fraud.  A
prevailing employee shall be entitled to
relief including reinstatement, back pay
with interest, and compensation for any
special damages.  Claims must be brought
within 90 days of the date of the violation.
This provision became effective immedi-
ately upon enactment of the Act.

Temporary Freeze Authority — The
Act authorizes the SEC to petition the
court for a temporary order requiring a
public company to escrow for 45 days any
extraordinary payments to any officer,
director, partner, controlling person, agent
or employee during an investigation of
possible securities law violations.   BC
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