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The Only Things Certain are Death, Taxes and the Reform of Death Taxes

by Michael A. Dribin, PA.

As you know, for the
last year or so, Congress has
been contemplating reform
or repeal of the estate, gift
and generation-skipping
taxes. We thought it would
be advisable to update you
on where this issue stands
and to make some sugges-
tions as to what you should
or should not be doing with
your estate plan.

By way of review,
Congress passed leg-
islation in 2000
which would have re-
pealed the estate tax by
the year 2010. Presi-
dent Clinton vetoed
the legislation and Con-
gress did not override
the veto.

President Bush has
made estate tax repeal
one of the key compo-
nents of his tax proposals.
A tax bill was introduced
in January, which is not en-
tirely representative of the
President’s plan. The bill
which was introduced,
however, would repeal the
estate tax by 2009.

Various other propos-
als have been considered,
including proposals from
Democrats calling for sub-
stantial increases in the ex-
emption from estate taxes
(the exemption this year is
$675,000.00 and is cur-
rently scheduled to in-
crease to $1 million by
2006) and reducing some
of the top brackets.
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In essence, the Democratic
proposal is to reform the es-
tate tax law, but not to re-
peal it. These proposals call
for increases in the exemp-
tion to anywhere from $2
million to $2.5 million per
person. There are also pro-
posals for more liberal re-
lief for family businesses
and farms.
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One of the less publi-
cized aspects of the Repub-
lican repeal provisions is
that it would, to some ex-
tent, reinstate “carryover
basis”. Under the current
law, assets that are owned
by an individual who has
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Estate Tax Repeal, continued from front page

died get a step up in basis
for income tax purposes to
the fair market value of the
asset on the date of death.
Under the proposed repeal
legislation, this step up in
basis might only be avail-
able for assets passing to a
surviving spouse and assets
passing to other indi-
viduals would only re-
ceive a partial exemp-
tion. This would re-
quire the maintenance

of records concerning
the original basis for as-

sets and could require
some significant plan-
ning to take into ac-
count the different ba-

sis which assets may re-
celve.

The question many
clients are asking us, at
this time, is what they
should be doing either with
their existing estate plans or
with pending estate plans.
First, it seems apparent that
until legislation is enacted,
no steps should be taken to
alter existing estate plans
merely to deal with the pro-
posed legislation (unless
there is a non-tax reason to
do so). Italso appears that
it continues to be advisable
to make gifts within the
annual exclusion amount.
It does not appear to make
sense to make large gifts
that will generate the pay-
ment of significant gift
taxes (those which are in

excess of the exemption
amount).

For people who are
considering implementing
estate plans, we can only
offer certain advice until
the “dust settles”. If the es-
tate tax is repealed, it most
likely will be over an eight

The question many
clients are asking us, at
this time, is what they
should be doing either
with their existing

estate plans or with

pending estate plans.

to ten year period. Even in
the last year of the repeal
period, the likelihood is
that the estate tax burden
on large estates will be
heavy. It is also possible
that a future Congress
could decide, midway

through the phase out of

the estate tax, to freeze fu-
ture reductions in the tax.
This would be particularly
likely if federal revenues do
not reach the levels cur-
rently anticipated. Itisalso
important to remember
that some estate planning
devices, such as family lim-
ited partnerships, have util-

ity beyond their tax ben-
efits. The ease of manage-
ment of assets and the flex-
ibility in making gifts can
still make them important
planning tools. Finally, it
remains important to retain
records concerning the
costs basis of assets, in the
event carryover basis is
part of the repeal.

In short, while it
seems likely that tax
legislation will be en-
acted concerning the
estate tax over the next
several months, we
think that given the
relatively long period of
time over which the re-
peal would be imple-
mented (assuming it is
not frozen at some
point) it can still make
sense to move forward

with estate plans that take
into account estate tax con-
cerns and the desire to re-
duce estate taxes. The ad-
visability of doing this will
vary on a case by case basis.
For this reason, we intend
to update this information
as the picture starts to clear.
Certainly, to the extent any
of our clients or friends
have questions, they should
contact their estate plan-
ning counsel at Broad and
Cassel. We will be happy
to answer your questions.
Now, if we can only get
Congress to answer our
questions.
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elect a method for receiv-
ing minimum distribu-
tions. If an IRA owner
has already chosen be-
tween the “term-certain”
and  “recalculation”
methods, he or she can
elect this year to receive
the lowest possible
amount based on his or
her age and account bal-
ance. In 2002, there will
be no choice at all, the
required distribution will
automatically become
the lowest possible
amount.

Prior to the changes, IRA
owners had to name a
beneficiary on or before
the required beginning
date in order to take dis-
tributions over joint life
expectancies. Now, for
purposes of calculating
minimum required dis-
tributions, most taxpay-
ers will use a uniform
life-expectancy table
(which uses a joint life
assumption). These cal-
culations will apply to all
IRA owners, except
those who are more than
10 years older than their
spouses. In those cases
the IRA owner can use
his or her (and his or her
spouse’s) joint life ex-
pectancy which will pro-

Memorandum, continued from front page

duce even lower mini-
mum distributions.

It is no longer required
that an IRA owner name
a designated beneficiary
on the date he or she

minimum required dis-
tribution.

Lump sum distributions
are no longer required
where no beneficiary is
named. For example, if

starts taking withdraw-
als. The IRA owner can
also change his or her
beneficiary at any time
without affecting the
amount of his or her

the IRA owner dies be-
fore he or she attains age
702 and he or she has
not named a designated
beneficiary, the IRS will
allow the IRA owner’s

heirs up to 5 years to
withdraw the proceeds
and pay taxes. Previ-
ously, the IRA proceeds
had to be withdrawn by
December 31 of the
year after the IRA owner
died, creating a severe tax
burden to the heirs.

* The mandatory date for
distributions remains the
same as before (the IRA
owner must withdraw
the minimum required
distributions by Decem-
ber 31* of each year). In
addition, it is still criti-
cal that the IRA owner
name a designated ben-
eficiary; however, the
IRA owner doesn’t have
to do it at any particular
time, and the ages of the
beneficiary won't affect
the amount of required
distributions. However,
after the IRA owner’s
death, the beneficiary
must be ascertained by
December 31 of the fol-
lowing year.

Please call us if you
would like to discuss the
new IRA rules or any other
aspects of your estate plan.
We look forward to hear-
ing from you and in help-

ing you in any way that we
can. BGC
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