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There are little known companies

out there that can have a huge

affect on unsuspecting employ-

ers. The work of these companies has

resulted in substantial defamation and

retaliation verdicts/settlements to

employees by their former employers.

So, who are these companies and what

is their business? They are reference

checkers hired by ex-employees to deter-

mine what, if anything, employers are

saying in response to reference requests. 

In exchange for fees of approximately

$100, the typical reference checker poses

as a prospective employer and calls for-

mer employers to find out what those ex-

employers are saying about the employ-

ee. Reference checkers are generally

hired when employees do not get the jobs

they have applied for and are told there

were problems with their references.

In a recent article, one reference

checker was quoted as saying that five

percent of its cases end up in litigation

as defamation or retaliation claims. This

is a staggering statistic in light of the

fact that most employers have standard

reference policies that permit only the

disclosure of the prior employee’s name,

dates of employment, position and

salary. In many cases, the reference

checkers skip the employer’s standard

reference practices by directly calling

the ex-employee’s prior supervisor.

Some unsuspecting supervisors ignore

company reference policies and are all

too willing to give negative information

about bad employees. An employer gets

into trouble when its ex-employee does

not get the jobs he or she applied for

and claims that the prior employer’s

negative reference was either untrue or

in retaliation for the employee’s partici-

pation in activity protected under an

employment or whistleblower law. 

What should employers do to protect
themselves from reference checkers and
other claims relating to reference requests?

First, employers should implement

reference policies that prohibit supervi-

sors or lower tier managers from

responding to reference requests.

Employers should centralize their

responses to reference requests for their

human resources or personnel depart-

ments or a single individual trusted to

follow company reference policies. All

supervisors and managers should be

trained on what their responsibilities

are with respect to references, e.g. send

to human resources for response. Next,

employers should require that all refer-

ence requests be in writing with releas-

es signed by employees which authorize

the references and hold the employers

harmless for the references. Employers

The Danger of Saying Too Much
Do You Really Know Who Is Asking For That Job Reference?
STEVEN M. PARRISH

IN A RECENT ARTICLE, ONE

REFERENCE CHECKER WAS QUOTED

AS SAYING THAT FIVE PERCENT 

OF ITS CASES END UP IN

LITIGATION AS DEFAMATION OR 

RETALIATION CLAIMS.

SAYING TOO MUCH continued on page 6
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West Palm Beach – The Place To Be

In a recent article, the New York

Times hailed Downtown West

Palm Beach as “The place to

be.” The location of the West Palm

Beach office of Broad and Cassel –

the center of West Palm’s business

district on the Intracoastal Waterway

– has created the perfect setting for a

dedicated group of lawyers who col-

lectively represent some of the city’s

best-known businesses and partici-

pate in leadership roles in many

community organizations. Founded

by Managing Partner Patricia Lebow,

the West Palm Beach office has

grown to its current size of 26 attor-

neys and 40 support personnel. 

Real Estate and Land Use partner

Cliff Hertz oversees a team of Real

Estate lawyers whose sub-specialties

include real estate development,

commercial leasing, wireless com-

munications provider tower leasing,

homeowner association/condomini-

um law, zoning and land use, resi-

dential and commercial purchase

and sale, and all other aspects of real

estate law. Partner Carl Romano pro-

vides expertise in commercial lend-

ing such as secured loans, mezza-

nine loans, HOA/Condominium

association loans, and standard

mortgage lending.

Commercial litigation partners

Steven Ellison and Andrew Rafkin,

together with Florida Bar Board

Certified Business Litigation

partner Ron Gaché, also have prac-

ticed in the West Palm Beach

office for 20 years, developing

one of the state’s strongest litiga-

tion teams and representing

clients in all types of litigation.

Some of the many cases handled

are representation of clients in:

violations of the Truth-in-

Lending Act, the Real Estate

Settlement Procedures Act, and

the Fair Credit Reporting Act;

intellectual property issues;

copyright, and trademark

infringement; business reorgani-

zation; employment; bankrupt-

cy; securities fraud; construc-

tion; products and warranty liability;

negligence; civil fraud; real estate; lit-

igation; partnership disputes and dis-

solutions; contract disputes; appeals;

health care fraud and abuse; medical

negligence; professional malpractice;

wrongful death and personal injury;

banking litigation; mortgage broker-

age litigation; and probate litigation.

Partners Ed Hopkins, Kathleen
Deutsch, and Steven Parrish provide

expertise in their areas of practice,

which are respectively Health Care,

Corporate/Securities, and

Labor/Employment law.

Personal injury is another special-

ty area in the West Palm Beach office

where the expertise of Florida Bar

Board Certified Trial Lawyer Jeffrey
Gordon, together with a Florida-

licensed private investigator and

trained paralegal work to maximize

recovery for those seriously injured

as a result of the negligence of others.

Broad and Cassel was founded on

January 1, 1946, in Miami Beach. We

are proud to be celebrating our 60th

year of serving clients in the State of

Florida. Our Downtown West Palm

Beach presence enables us to pro-

vide quality legal representation in

an environment where we are active

participants in the growth of our

community.

Other Offices:
BOCA RATON 

DESTIN
FORT LAUDERDALE

MIAMI
ORLANDO

TALLAHASSEE
TAMPA

For more information on our attorneys and the
services they provide, visit us online at

www.broadandcassel.com for complete
biographies. To contact an attorney, call the

West Palm Beach office at 561.832.3300.
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Managing Partner Patricia
Lebow recently received the

prestigious Excalibur Award

from the Sun-Sentinel as the Palm

Beach County Business Leader of the

Year. The award was

presented to Mrs.

Lebow for her suc-

cess in the business

community and her

commitment to the

values of innova-

tion, community

contribution and

growth, and for exhibiting integrity

and excellence within her field.

Mrs. Lebow joined Broad and Cassel

30 years ago when the Firm had one

office in Bay Harbour Islands. She then

moved to Palm Beach County in 1983

to establish the West Palm Beach office

for Broad and Cassel.

Among her many community activi-

ties, Mrs. Lebow served as Chair of the

Economic Council of Palm Beach

County and is now a member of its

Advisory Board. She is also a member

of the Board of Directors of the Palm

Beach County Business Development

Board, Palm Beach Zoo at Dreher Park,

and the Corporate Partners Executive

Committee of the Kravis Center for the

Performing Arts.

She practices in the the areas of liti-

gation and estates and trusts, and serves

as a mediator. Mrs. Lebow's 30-year

anniversary with the Firm coincides

with the Firm’s 60-year anniversary.

Patricia Lebow
Receives the 
Excalibur Award

Patricia Lebow



2006
/ W

EST PA
LM

 B
EA

CH
 O

FFICE U
PD

ATE

3

� Acted as counsel to affiliates of

our client in connection with three

securitized loans which totaled

$22,150,000. Lender included Lehman

Brothers Bank, FSB and Archon

Financial, L.P. In addition to the fore-

going, we represented an affiliate of

our client in connection with a

$6,500,000 non-securitized mortgage

loan. The purpose of these loans was to

refinance certain office and retail prop-

erties located in Palm Beach County. 

� Following a four-day trial, the

jury returned a verdict for our client

against an appraiser and her company

finding that the appraiser negligently

prepared an appraisal. The client suf-

fered a loss when its building was

destroyed by an accidental fire and the

client was informed that it was under-

insured by over $1 million. The under-

insurance was due to the inaccurate

appraisal. Our client was awarded

damages totaling $1.36 million.

Because we had served a Proposal for

Settlement at the commencement of

the litigation our client was also

awarded in excess of $100,000 in attor-

neys’ fees and costs. 

� Cliff Hertz led the team that

simultaneously closed two significant

and complex real estate and related

corporate transactions for a fast-grow-

ing real estate development company

with extensive holdings throughout

the United States. One deal involved

the sale of an affili-

ate’s ground lease

interest in a medical

office building in

Texas. The other

deal involved the

sale of an affiliate’s

member interests in

connection with its

ownership of a multi-tenant medical

mall in New Jersey. 

� Successfully defended a client

hospital in a retaliatory employment

termination claim filed in Federal

District Court under the False Claims

Act. The claim was brought by a for-

mer physician-employee of the hospi-

tal who claimed he was terminated

after he reported alleged improper

billing practices. 

� Achieved a very favorable settle-

ment for our client Bank, which was

sued in two different forums by a

bankruptcy trustee for a failed Ponzi-

scheme company. The bankruptcy

trustee asserted theories that our

client was responsible to the investors

of the failed company because its

alleged inaction had led to the Ponzi-

scheme company’s “deepening insol-

vency.” The trustee claimed damages

of approximately $20 million. The case

involved novel theories of aiding and

abetting breach of fiduciary duty and

fraud along with asserted preferential

transfer liability created by our client’s

next-day funds availability policy. 

� Represented a company in connec-

tion with a private securities offering of

limited liability limited partnership

interests. Our client sold $23.4 million

in partnership interests in its self-

underwritten offering. Our client is a

specialty generic pharmaceuticals

company engaged in the formulation

and commercialization of controlled-

release and immediate-release phar-

maceuticals utilizing its proprietary

drug delivery technologies. 

� Successfully represented our

client before the Centers for Medicare

and Medicaid Services Atlanta

Regional Office in connection with an

EMTALA complaint, which threatened

the ability of its hospitals to continue

its participation in the Medicare and

Medicaid programs. We continue to

represent this client’s hospitals not

only in EMTALA matters, but also in a

variety of other compliance matters.

� Continue to serve the State of

Florida as General Counsel to Scripps

Florida Funding Corporation, the enti-

ty created to oversee the disbursement

of the State's investment of $310 million

in the Scripps Florida venture.

Broad and Cassel Success Stories

ASubordination, Non-

Disturbance and Attornment

Agreement (an “SNDA”) is an

agreement entered into between a com-

mercial tenant and landlord’s lender. It

contains three essential provisions: to

subordinate the lien of the lease to the

lien of the mortgage; to ensure that

lender’s foreclosure will not disturb

tenant’s possession of its premises; and

tenant’s agreement to recognize (attorn

to) lender as landlord in the event that

lender succeeds to the interest of land-

lord under the lease. These provisions

mutually benefit tenant and lender. 

In addition to the aforementioned

provisions, most SNDA forms used by

lenders contain additional provisions

that materially and adversely affect

tenant’s rights under its lease. The fol-

lowing are examples of such provi-

sions: the lease cannot be amended

without lender’s consent, tenant can-

not terminate the lease, insurance pro-

ceeds will be applied in accordance

with the terms of the mortgage rather

than the terms of the lease, lender is

not liable for the acts or omissions of

any prior landlord, and lender is not

subject to offsets or abatements. When

presented with such an SNDA, com-

mercial tenants should be cognizant

that most lenders are willing to accept

compromises that allow a tenant to

retain almost all of its negotiated lease

rights. It is, therefore, critical that com-

mercial tenants understand such com-

promise positions, or seek qualified

counsel to negotiate the appropriate

compromises that preserve tenant’s

rights under its lease. 

Brain Baliban is an Associate in the

West Palm Beach office and a member of

the Real Estate Practice Group.

SNDA: Potential Pitfalls for Commercial Tenants 
BRIAN BALIBAN

Cliff Hertz
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Landowners and real estate bro-

kers should be aware that

Florida House Bill 1459, creat-

ing the “Commercial Real Estate Sales

Commission Lien Act” (“SCLA”) and

the “Commercial Real Estate Leasing

Commission Lien Act” (“LCLA”) took

effect on October 1, 2005. Both apply

to commercial real estate only. SCLA

allows a seller’s broker (a buyer’s bro-

ker has no lien rights) to attach a lien

upon the seller’s net proceeds for any

commission earned by the broker.

LCLA allows a broker for either a land-

lord or tenant to attach a lien upon

either the landlord’s

or the tenant’s inter-

est in the property

depending on who

is obligated to pay

the commission. 

Neither SCLA nor

LCLA allow (i) a lien

for any commission

earned under a bro-

kerage agreement

executed prior to

October 1, 2005 or (ii) a broker to waive

its lien rights prior to the commission

being earned. Both SCLA and LCLA

require a broker to disclose, in writing,

in advance that the broker has lien

rights for a commission. If the disclo-

sure is not made, the broker may not

enforce a lien for a commission earned

under the brokerage agreement.

Under SCLA, a seller’s broker may

attach a lien to the seller’s net proceeds

for commission earned so long as the

broker delivers a copy of a commission

notice to the seller and closing agent

within the time period prescribed in

SCLA. If a commission notice is

untimely, a broker may not enforce a

lien for the claimed commission. A

closing agent may not release from a

seller’s net proceeds an amount equal

to the commission claimed by a broker

in a commission notice if, prior to dis-

bursing the net proceeds, the closing

agent receives either constructive or

actual notice of the commission. If a

closing agent, however, obtains a

sworn affidavit from a seller stating

that the seller is not a party to any bro-

kerage agreement under which a com-

mission may be claimed, the closing

agent has no duty to reserve any

money for a broker’s commission.

Should a seller dispute the commission

claimed in the commission notice, the

seller must notify the closing agent no

later than five (5) days after the closing,

during which time the closing agent

may not release the claimed amount. If

a seller fails to notify the closing agent

of a dispute within the five (5) day peri-

od, the seller will be

deemed to have con-

firmed the commis-

sion and the closing

agent is required to

pay the commission

to the broker from the

seller’s net proceeds. 

A broker who

wants to attach a lien

for claimed commis-

sion under LCLA

must record a lien notice within the

time period prescribed in LCLA; other-

wise, the broker may not enforce the

lien. After the lien notice is recorded,

the broker must, within seven (7) days

of recording the lien notice, deliver a

copy of the lien notice to the landlord

or tenant obligated to pay the claimed

commission. The landlord or tenant

may dispute the claimed commission

by recording a notice of contest. When

a notice of contest is recorded, the bro-

ker must institute suit to enforce the

lien within sixty (60) days after service

of the notice to contest, or the lien is

extinguished automatically. 

Given the complexity of the new bro-

ker lien acts, it is important to consult

with an attorney to ensure that you pre-

serve your rights under the new laws.

Alan Greenfield is an Associate in the

West Palm Beach office and a member of

the Real Estate and Corporate Practice

Groups.

New Commission Lien Acts To Take Effect
ALAN GREENFIELD

SCLA ALLOWS A SELLER’S

BROKER TO ATTACH A LIEN

UPON THE SELLER’S NET

PROCEEDS FOR ANY

COMMISSION EARNED 

BY THE BROKER.

Broad and Cassel is proud of the

personal injury practice that it

has developed and maintained

over the last 30 years. Florida Bar Board

Certified Trial Attorney, Jeffrey Gordon, has

led the trial team in tort law for 20 years

working side-by-side

with Managing

Partner, Patricia Lebow,

who founded the per-

sonal injury practice

group for the firm.

Jeff’s most recent suc-

cess was achieved in

settlement of a claim

of a client injured while driving his

motorcycle in Broward County, Florida.

Another motorist turned in front of our

client, causing an accident which result-

ed in severe injuries to the client.

Jeff was also successful recently in

resolving the claim of the parents of a

five-year-old child who was struck by a

school bus and killed in Missouri. We

argued that the school bus driver failed

to follow the school board’s policies and

procedures and that this resulted in the

death of the young child. This case was

settled for $1,000,000. 

In 2005, the personal injury depart-

ment represented the families of two chil-

dren involved in serious car accidents,

which resulted in significant injury.  In

each case, the children were crossing the

street and were struck by oncoming vehi-

cles.  One child sustained a badly broken

leg, which required surgery.  The defense

in each case argued that the accidents

were the fault of the children in crossing

the street.  Even in light of the defense

arguments, we were successful in obtain-

ing the insurance policy limits of the driv-

ers in settlement of each claim. 

Through the years, Broad and Cassel has

handled a wide range of personal injury

cases for plaintiffs including product

defects, vehicular accidents, premises lia-

bility, and construction related accidents.

The Personal Injury Practice Group brings

not only their expertise in personal injury

law, but also their dedication to client serv-

ice and resources of a state-wide law firm.

From the Personal
Injury Department …

Jeffrey Gordon
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On April 20, 2005, President

Bush signed into law the

Bankruptcy Abuse

Prevention and Consumer Protection

Act of 2005 (“BAPCPA”). The BAPCPA

represents some of the most wide-

ranging changes to Federal bankrupt-

cy law in over a decade. Heralded by

commercial lenders and decried by

consumer advocates, many provi-

sions of the BAPCPA became effective

on October 20, 2005. 

Of primary interest to Florida res-

idents are the new restrictions

placed upon the use of the home-

stead exemption by the BAPCPA.

Under the new law, debtors may

elect to utilize the homestead exemp-

tion in the state in which they have

lived for the 730 days prior to the fil-

ing of bankruptcy. If the debtor has

moved during that 730-day period,

the state exemption for the state in

which they lived during the majority

of the time for the 180 days prior to

the 730-day period must be utilized.

Regardless of the level of the state

exemption, the debtor may only

exempt up to $125,000 in a home-

stead that was acquired within the

1,215-day period prior to the filing.

However, the calculation of the

$125,000 cap does not include any

equity that has been rolled over dur-

ing the period from one house to

another so long as that house is with-

in the same state. 

The effect of these provisions will

prevent those who seek bankruptcy

protection from utilizing Florida’s

liberal homestead exemption, which

currently exempts a home located on

property of one-half acre or less

within a municipality and 160 acres

outside of a municipality, for an

amount greater than $125,000 if the

debtor acquired the homestead with-

in the 1,250-day period prior to filing

bankruptcy. Furthermore, the debtor

may not be able to utilize Florida’s

homestead exemption at all and may

be saddled with another state’s

homestead exemption if the debtor

files for bankruptcy protection with-

in 730 days of moving to Florida. In

other words, debtors who have lived

in Florida for more than 730 days

prior to filing a bankruptcy petition

and who acquired their homestead

exemption more than 1215 days

prior to filing for bankruptcy protec-

tion will be unaffected by the major

changes imposed by the BAPCPA.

The purpose of these changes was to

address perceived abuses when indi-

viduals faced with mounting claims

of creditors move from a state having

a less debtor-friendly homestead

exemption to a state having a more

debtor-friendly homestead exemp-

tion such as Florida. 

Another major change ushered in

by the BAPCPA involves the highly-

debated “means test.” In order to be

eligible to file a Chapter 7 (straight

liquidation) bankruptcy, a debtor’s

income must be less than the medi-

an income for other residents of the

same state. A Chapter 7 case can be

dismissed or converted to Chapter 13

(individual debt adjustment) for

abuse. Abuse is presumed if the

debtor’s current monthly income as

described below exceeds $100 per

month. The monthly income is

determined by taking an average of

the previous six months and sub-

tracting from the following: a)

secured payments divided by 60, b)

priority debts divided by 60, c) the

allowed expenses permitted by the

IRS, and d) certain other allowed

expenses. Debtors who do not meet

this new “means test” would be shift-

ed to a five-year repayment plan in a

Chapter 13 bankruptcy. If a debtor’s

income falls below the state median,

the Bankruptcy Court may still find

abuse, but the creditors do not have

standing to seek dismissal or conver-

sion to a Chapter 13 bankruptcy.

Sound complicated? Of that there

can be little doubt. Suffice it to say

that in many instances the new

“means test” will require debtors to

file a Chapter 13 partial repayment

plan rather than a Chapter 7 straight

liquidation, especially if the debtor’s

income is sufficient to pay at least

25% of their outstanding debts. 

The practical effect of the BAPCPA

will be to substantially reduce the

number of Chapter 7 filings with a

commensurate increase in the num-

ber of Chapter 13 filings that will

need to be handled by already over-

burdened Chapter 13 trustees. The

long-term effects of the BAPCPA will

become more apparent as case law

interpreting the new law develops.

However, one thing is for sure: com-

plexity of the BAPCPA will increase

the costs associated with bankruptcy

filings for both debtors and creditors,

which should be taken into account

as both creditors and debtors prepare

to comply with the new law. 

Craig Eller is Of Counsel in the West

Palm Beach office and a member of the

Firm’s Bankruptcy and Creditors’

Rights, Commercial Litigation, and

Intellectual Property Practice Groups. 

Make Way for the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005
CRAIG ELLER

THE PURPOSE OF THESE CHANGES WAS TO ADDRESS PERCEIVED

ABUSES WHEN INDIVIDUALS FACED WITH MOUNTING CLAIMS OF

CREDITORS MOVE FROM A STATE HAVING A LESS DEBTOR-

FRIENDLY HOMESTEAD EXEMPTION TO A STATE HAVING A MORE

DEBTOR-FRIENDLY HOMESTEAD EXEMPTION SUCH AS FLORIDA. 
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You are an employer. You have your sales staff and

upper-level management execute non-compete

agreements. You just found out that a sales associate

you recently terminated has started working for one of your

competitors. You believe this is a violation of the non-com-

pete agreement. You want to send the former employee and

his or her new employer a letter threatening litigation. Wait!

Until recently, it was believed that pre-litigation demand

letters were privileged and could not form the basis for most

types of legal proceedings. However, at least one Florida

court recently disagreed. In Sci Funeral Services of Florida, Inc.

v. Henry, 839 So.2d 702 (Fla. 3d DCA 2002), the Third District

Court of Appeal decided a former employer could be found

liable in tort for threatening to enforce a non-compete agree-

ment against its former employee and his new employer

when the term of that non-compete agreement had clearly

expired. The Third District determined that by threatening

the new employer, the former employer had tortiously inter-

fered with the employee’s new employment relationship. 

What does this mean to you? It means you should consult

with an attorney to review your non-compete agreements to

determine if you have a viable claim before threatening liti-

gation. As an added layer of protection, it may be a good

idea to have an attorney review any non-compete agree-

ments you presently have in place to determine whether

any changes or corrections need to be made. Non-compete

agreements can be a valuable and effective tool when imple-

mented and enforced properly. When used improperly as a

threat, they can place you at risk.

Jeremy Slusher is an Associate in the West Palm Beach office

and a member of the Commercial Litigation, Real Estate

Litigation, Construction Law and Litigation, Tort Law, and

Appellate Practice Groups.

Enforcing a Non-Compete? 
Be Careful What You Ask For
JEREMY SLUSHER

The accounting scandals that

engulfed such companies as

Worldcom and Enron

shined a national spotlight on gover-

nance issues with respect to for-prof-

it corporations. In the current envi-

ronment of heightened scrutiny,

however, nonprofit corporations

should also review their internal

governance practices.

The Sarbanes-Oxley Act that was

passed in the wake of the Worldcom

and Enron scandals does not apply

to nonprofit corporations. However,

increasingly, legislative efforts have

been undertaken in states to apply

similar governance requirements to

nonprofit corporations. For exam-

ple, New York Attorney General

Elliot Spitzer, who has been leading

the effort nationwide to improve

corporate governance and accounta-

bility, proposed legislation in New

York that, amongst other things,

would require nonprofits to have

adequate internal controls, an audit

committee in place and a sufficient

number of independent board

members. 

In light of the emerging trend

and heightened scrutiny, boards of

directors of nonprofit corporations

should consider adopting a set of

best practices corporate governance

guidelines. Examples of best prac-

tices include a requirement that the

Board of Directors be composed of

at least a majority of independent

members, adoption of a written con-

flicts of interest policy and appoint-

ment of an audit committee com-

posed of independent directors.

Best practice guidelines, however,

are not “one size fits all” and should

be tailored to the individual circum-

stances of the nonprofit. 

In addition to providing comfort

to the members of the Board of

Directors, best practice guidelines

also improve the image of the cor-

poration with bankers, accountants,

donors and the public.

Mark Fleisher is an Associate in the

West Palm Beach office and a member

of the Corporate and Securities

Practice Group.

Nonprofit Corporations Should Anticipate Governance Issues
MARK FLEISHER

should also set strict policies on what

information will be provided in

response to reference requests.

Finally and most importantly,

employers should only provide truth-

ful information in response to refer-

ence requests. While employers

should never disclose a prior employ-

ee’s participation in “protected activi-

ty” which could have a retaliatory

effect on the employee being hired,

employers are legally permitted to

provide truthful information about

employee performance. Obviously,

the less employers say in response to

reference requests, the less likely the

employers will face defamation or

retaliation claims. Most employers do

not want to get into a dispute over

whether information provided in a

reference was truthful or not. That is

why most employers limit their refer-

ence responses to neutral informa-

tion such as name, dates of employ-

ment, position and salary.

SAYING TOO MUCH continued from page 1
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As a testament to its success, the West Palm Beach

office continues to grow with the addition of seven

attorneys whose experience in various practice areas

adds depth to an already strong, full service office. Managing

Partner Patricia Lebow stated, “We are cautiously optimistic

that the economy in our community will remain strong and

the need for our professional services from long-term

clients, as well as new clients, will continue to grow. We

have added attorneys to represent our clients as they face

the challenges of today’s economic environment, whether in

real estate, business, estate planning, securities regulation,

litigation, employment, creditors’ rights, or health care law.”

Attorneys who have recently joined Broad and Cassel in

the West Palm Beach Office include:

Scott Simon is an Associate and a mem-

ber of the Commercial Litigation prac-

tice group. Previously Mr. Simon was

with a New York law firm, where he

oversaw all aspects of commercial litiga-

tion and arbitration. He has handled

numerous cases and class action suits,

appearing before state and federal

courts, AAA, NASD, and NLRB. Mr.

Simon is a graduate of the University of Michigan, Ann

Arbor, and received his J.D. with honors from the

University of Florida Levin College of Law.

Mark Fleisher joins the Firm in the

Corporate and Securities Law practice

group. He most recently practiced in

Menlo Park, California, where he pro-

vided counsel to public and private cor-

porations, led mergers and acquisitions,

equity and debt financings, and gained

experience with high-end corporate

buy-out agreements. Mr. Fleisher gradu-

ated magna cum laude from Duke University and received

his J.D. from Harvard Law School.

Brian Baliban joins the Firm in the Real Estate practice

group. Previously he practiced with a national firm where

he represented clients in commercial real estate with a

focus on drafting and negotiating retail

leases and commercial leases in malls,

community and strip centers as well as

street deals. Mr. Baliban is a graduate of

Rutgers University and received his J.D.

from Rutgers School of Law. 

Joshua Escoto is an Associate and a

member of the Real Estate and

Environmental and Land Use practice

groups. Before joining the Firm, he prac-

ticed with a Palm Beach County law

firm where he represented clients in

commercial and residential real estate

with a focus on assisting real estate

developers with all aspects of family

home and condominium development. Mr. Escoto is a

graduate of the University of Central Florida and received

his J.D. from the University of Florida Levin College of Law

with honors.

Nicole Rocco is an Associate and a mem-

ber of the Corporate and Securities prac-

tice group. She will handle mergers,

stock and asset acquisitions, business

contracts, and corporate tax disputes.

Previously she was with a firm in

Birmingham, Alabama. Ms. Rocco gradu-

ated cum laude from the Cumberland

School of Law at Samford University.

Michael Byrnes is an Associate and

member of the Health Law Practice

Group. Previously he practiced with a

Miami firm specializing in health care.

Before going to law school, Mr. Byrnes

worked in the health care industry in a

number of capacities and brings this

valuable experience to bear for his

clients. Mr. Byrnes received his J.D. from

Creighton University School of Law. He holds an M.S. in

Health Care Administration, a B.S. in Biology, and a B.A. in

Business Administration from Trinity University.

Brian Baliban

Joshua Escoto

Nicole Rocco

Michael Byrnes

Mark Fleisher

Scott Simon

West Palm Beach Office: Growing Strong

However, if employers do provide

more detailed information about

employees, the information must be

truthful and should not omit impor-

tant facts. For example, a Florida

court let a case proceed against an ex-

employer accused of providing false

statements about the ex-employer’s

reasons for the termination of a

“dangerous” employee. The ex-

employee was asked to resign after

he brought a gun into the workplace.

When called for a reference, the ex-

employer stated the employee was

discharged in a company restructur-

ing and did not mention the gun

incident. The employee later shot

and killed multiple employees at his

new job. The court permitted the

estates of slain workers to proceed

with claims of fraud and misrepre-

sentation against the ex-employer.

Steven M. Parrish is a Partner in the

Firm and a member of the Labor and

Employment and Commercial Litigation

Practice Groups.
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Ronald Gaché, a Partner, and

Associate Scott Simon recently

obtained two favorable jury verdicts for

the firm’s clients. In the first case, the

client, a real estate investor, initially

filed a claim for

breach of contract

against a mortgage

broker after the bro-

ker revoked an

approval of a mort-

gage loan on a new

home just days before

the client’s purchase

of that home was set to close. Through

discovery, Broad and Cassel uncovered

that, before the scheduled closing, the

broker had engaged in discussions with

a substitute lender regarding the possi-

bility of a replacement loan, but had

failed to disclose that information to

the client.

During the trial, Mr. Gaché and Mr.

Simon successfully established that the

mortgage broker breached its fiduciary

duty by its nondisclosure. Moreover,

they proved that, because the client did

not become aware of the broker’s mis-

conduct until well after the failed clos-

ing, the client had no obligation to miti-

gate his damages by paying cash or

accepting an inferior loan in order to

avoid defaulting under his purchase

contract. As a result, the jury found the

broker liable for not only the client’s

lost deposit, but also the home’s signifi-

cant appreciation in value during the

period between the contract’s execu-

tion and scheduled closing.

In the second case, a disgruntled

investor initiated a securities action

against the firm’s clients, principals of a

company established in 2001 to purchase

the assets and revive the operations of a

bankrupt motorcycle manufacturer. In

the wake of September 11th and the ven-

ture capital market collapse in 2001, the

clients were unable to raise sufficient

funds to succeed. Subsequently, a share-

holder filed suit alleging the illegal sale

of unregistered securities and the fraud-

ulent sale of securities in violation of the

Florida Securities and Investor

Protection Act (FSIPA).

During the trial, Mr. Gaché and Mr.

Simon successfully established that the

clients’ stock sale qualified as a limited

offering and was therefore exempt

from registration under FSIPA. In addi-

tion, they proved that the clients’ repre-

sentations concerning the present and

expected future value of the company

were not fraudulent because they were

either true when made or statements of

opinion and, in any event, that the

investor could not have justifiably

relied on those representations since

she had signed a subscription agree-

ment wherein she acknowledged the

high risk of the investment. The court

granted a directed verdict for the

clients on the registration claim and

the jury returned a verdict for the

clients on the fraud claim.

Broad and Cassel Achieves Courtroom Success

Ronald Gaché


